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AHHOmMayus. B paHHo paboTe npeacTaBaeHbl 4OBOAbI B MOJb3y aKTya/lbHOCTM KNac-
CUYECKOM KPUMUHONOTMM ANA PELLUEeHUA COBPEMEHHbIX NPob1em cucTembl YyroNoBHOMO
npasocyaua. HecmoTpsa Ha MHorve GyHAaMeHTaNbHble Pa3nymA B NOAUTUYECKOM U
KY/IbTYPHOM KOHTEKCTaX, LleHTpa/ibHble TeMbl KNAaCCUYEeCKON KPUMWMHOMOTUWU Npo-
AO0/NKAKOT OCTaBaTbCA aKTya/ibHbIMU U B Halle BpemaA. Op,Ha M3 TaKUX TeM — KPUTUKa
Yro/IOBHOTO NPaBa 3a Ha3HaYeHWe OYeHb CYPOBbIX HaKa3aHW. HakasaHWs cTaHOBATCA
JKECTOKMMM, €C/TU OHM MOPOXKAAIOT CTPAX, @ HE MOPAJIbHYIO OTBETCTBEHHOCTb. MNocnes-
HAA BbICTYNAaeT OCHOBOMOAraloWwnm NPUHLIMNOM NONUTUYECKOW U NPaBOBOM CBOGO-
Obl. YronoBHoOe 3aKOHOA,aTeNbCTBO, OCHOBAaHHOE Ha CTPaxe, @ He Ha COBECTU U pasyme,
ABNAETCA BbIPaXKEHMEM MOAUTUYECKOW TUPAHWUM. BaXKHOCTb PasBUTUA MOpasibHOM
OTBETCTBEHHOCTM OTPAXKEHa B PALE COBPEMEHHbIX KPUMUHONOTUYECKUX Teopuit. Oa-
HaKO OHW OT/IMYAKOTCA OT K/ACCUYECKOM KPUMWHOIOMMN OAHUM BAXKHbIM aCrMeKTOM.
CoBpemeHHana KPMMUHOMOIUA, XOTA B LLeJIOM U NMPU3HAET BaXKHOCTb MOpaan B npe-
L0TBPALLEHUN NPECTYNNEHUI, HE YTBEPXKAAET NepBOCTENEHHOe 3HAYEHNe UK Aae
CYL,eCTBOBAHME HPABCTBEHHOM MCTMHBI B KPUMMHONOTMYECKOM acnekTe. HanpoTus,
KJ1laccuyeckas KPpUMUHONOTMA, KaK OHa npeacTaBieHa B pabotax Y. bekkapua un WU.
beHTama, OCHOBaHa Ha Bepe B HPABCTBEHHY UCTMHY, KOTOPAs CAYKUT KpUTepuem
OLLEHKM COBPEMEHHbIX MHCTUTYTOB M HOPM Yro/I0BHOTO npasa. O4Ha U3 HPABCTBEHHbIX
WCTWUH 3aKNHOYAETCA, B YaCTHOCTM, B TOM, YTO NPECTYyNAeHMs — 3TO aKTbl CBOOOAHOM
BO/IM. HanpoTus, MHOTMe coBpeMeHHble KPUMWHOIOTMYECKME TEOPUN HE NMPUHUMA-
0T KOHLEenuuio cBob6oabl BOAKU, KOTOpPaA [0 CUX NMOP OCTAaeTCA OCHOBOMO/AraloLWUm
NPUHUMNOM OTBETCTBEHHOCTM B YrONOBHOM Npase. Teopua paLMoHasbHOro Bbibopa
ABNAETCA UCKNtOYeHMeM. Knaccnyeckan Teopus KPUMUHOIOTUK, @ TaKKe Teopua pa-
LMOHANbHOrO BbIbOpa MMelT HecoBepLUeHCTBa. B cTaTbe BblAeneHbl HeKoTopble MX
HeA0CTaTKM C TOYKM 3pEeHUA TeOPETUKA Yroa0BHOro npasa. Of4HaKo 3T HeAOoCTaTKU He
NPUHUKAOT NEPBOCTENEHHOM BAaXKHOCTM €4MHCTBA NPaBa, MOPaAn U KPUMUHONOTUM,
OTCTaMBaeMOW ee Knaccukamu. [1na foCcTuReHUa 60/bliero eanHCTBA MeX Ay KpUMU-
HONOMMYECKUMU ANCUMMNIMHAMUN U YTONOBHbBIM NPAaBOM HEOBX0AMMO BO3BpaALLEHUE K
OCHOBHbIM 3TUYECKMM NOCTYyNaTam K/laccuyeckom KPUMUHONOTUU U UX NPUHATUE.
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Abstract. This paper argues for the relevance of classical criminology for addressing
contemporary problems of the criminal justice system. Despite many fundamental
differences in political and cultural contexts, the central themes of classical crimino-
logy continue to be relevant for our time. One such theme is the criticism of criminal
law for imposing very harsh penalties. Penalties become cruel if they produce fear
rather than moral responsibility. Criminal laws based on fear rather than conscience
and reason are the expressions of political tyranny. The importance of developing
moral responsibility has been reflected in a number of contemporary criminological
theories. They, however, differ from classical criminology in one important aspect.
Contemporary criminology, even though accepting the importance of morality in pre-
venting crimes, does not affirm the existence of a moral truth. Classical criminology,
as developed by Beccaria and Bentham, is based on a belief in moral truth as the cri-
terion for evaluating contemporary institutions of criminal law. One instance of moral
truth is that crimes are acts of free will. In contrast, many contemporary criminologi-
cal theories do not recognize the concept of free will, which still remains the underly-
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ing principle of responsibility in criminal law. Rational choice theory is an exception.
The paper highlights some shortcomings of the classical and rational choice theories
from the viewpoint of a criminal law theorist. However, these shortcomings do not
reduce the overriding importance of the unity of law, morals, and criminology. In
order to reach a greater unity between the disciplines of criminology and criminal
law, there is a need for the return to, and the acceptance of the main ethical tenets
of classical criminology.

Introduction

Classical criminology is generally associated
with the names of Beccaria and Bentham who
lived in the eighteenth and nineteenth centuries.
They laid the foundations on which contemporary
criminology is built. Despite many fundamental
differences in political and cultural contexts, the
central theme of classical criminology continues
to be relevant for our time. One such a theme is
the criticism of criminal law for imposing very cruel
penalties. Some advocates of liberal democracy
may entertain a thought that the Western laws
concerning penalties are the most humane in the
world. On the contrary, those who follow the steps
of classical criminology will not be deceived by the
Western quality standards of prison cells. Classi-
cal criminology offers quite a different standard
for cruelty. Penalties become cruel if they produce
fear rather than moral responsibility. The latter is
perceived to be an essential characteristic of a free
citizen. Criminal law which is based on fear rather
than conscience and reason are the expressions of
a political tyranny. It is particularly expressed by
ambiguous, and hardly understandable to the pub-
lic, criminal laws, as well as by inconsistent judicial
practices. More importantly, it is impossible for
classical criminology to perceive the work of crimi-
nal law divorced from moral reasoning, for it would
mean the end of a free citizen and the fundamental
goal of criminal law to protect his freedom.

According to classical criminology, both eth-
ics and law derive their binding force and author-
ity from reason. The classical school believes in the
power of reason to direct individual behaviour de-
spite irrational feelings threatening the reasonable
course of human affairs. This approach is strongly
contrasted with other schools of criminology based
on the idea of behavioral determinism: social and
biological factors may easily override moral convic-
tions of an individual.

Classical criminology remains revolutionary in
its approach. It is directed against the persisting
failures of existing systems of criminal justice to
prevent crime which are often ignored or covered
by official theories of criminal law. The classical

school rejects the blind adherence to the old legal
tradition supported by a theory which obliterates
the moral goals of criminal law. It is moral reason
which must replace criminal policies dictated by
selfish political goals. A constant change of criminal
law and its application is required in order to make
criminal law increasingly transparent for an ordi-
nary citizen, making its application uniform and ra-
tional, not for the sake of uniformity and rationality
per se, but pursuing the moral goals of freedom,
equality, and fraternity. Such change can be pro-
pelled only by a firm belief that a human being by
the power of reason can attain to those goals.

The Ideas of Cesare Beccaria

Cesare Beccaria is justly considered to be one
of the founders of modern criminology. In the
eighteenth century, he undertook a critique of the
contemporary criminal justice system from the
philosophical positions of the Enlightenment. The
Enlightenment appealed to reason as the ultimate
criterion of what is right and wrong, good and evil.
Accordingly, Becarria criticized the existing legal
practices of punishment as cruel and unreason-
able [1, p. 234]. He maintained that punishments
must comply with the demand of justice, necessity
and usefulness. Beccaria believed in the existence
of absolute moral truth and the human ability to
grasp it. Law must be based on “the ineffaceable
sentiments of mankind” [ibid., p. 235]. At the same
time, he was rather critical of the abilities of the
masses to grasp moral truth adequately. Apart
from appealing to reason as the final authority in
determining the right morality, Beccaria shared the
ideas of social contract as the foundation of politi-
cal as well as punitive powers of the state. Crimi-
nal law is based on liberty of the individuals, and it
must guard this liberty. Any punishment which is
not directed to that task is wrong.

The need to protect the liberty of people from
possible abuses of political powers explains his
rather mechanical vision of criminal justice. Bec-
caria opposed any interpretation of law based on
“its spirit” [ibid., p. 237]. All laws must be applied
according to the letter. Punishments must be the
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same in the same cases. Judges must not inter-
pret the law. In other words, Becarria believed
that criminal laws can be formulated in such a way
that leaves no place for doubts concerning their
meaning if applied to particular situations. The
task of judges is to establish the facts foreseen in
a relevant legal norm. Such an application of law
is possible if all abstract concepts such as intent,
harm, public peace and etc., which require judi-
cial interpretation, are thrown out of criminal law
statutes. The law, which Beccaria had in mind, was
very different from the criminal law of his and our
time. Laws, according to him, must be clear and
simple. Only such laws can protect human free-
dom. Efficient application of penalties was one
of his major concerns. It is not the harshness of
penalties which matters, but their inevitability [1,
p. 241]. Punishments must be imposed promptly.
Such conclusions, Beccaria made on the basis of
psychological observations. That brings him closer
to later behaviorist psychologists. A person learns
quicker that his act is not acceptable if it is imme-
diately followed by punishment.

Beccaria maintained that judges must strictly
apply laws and be severe in doing that. Judges as
individuals must have no say in determining the
measure of punishment. It belongs solely to the
sovereign whose will is expressed through legisla-
tion. Indeed, Beccaria also believed that laws must
be mild. However, he was not able to perceive law
as meeting the demands of mercy and forgiveness.
Law for him was about public good. Beccaria ad-
vised diminishing the use of clemency and pardon
by making punishments milder [ibid., p. 241-242].
In a perfect legal system, according to him, there
would not be clemency, because forgiveness en-
courages the hope of impunity.

Crime for Beccaria and his followers is not an
immoral act. It is simply a broken contract. The
task of punishment is rather technical: to avenge
the pacts (broken contracts). They do “not exact
vengeance for the intrinsic malice of actions” [ibid.,
p. 243]. Beccaria divorced crime from its moral
blameworthiness. The gravity of sin must not be
the scale of punishment [ibid., p. 245-246]. Thus,
Beccaria attempted to divorce criminal law from
any theology of punishment. The old Christian view
of political authority as acting on behalf of God in
bringing justice into social relationships was re-
jected by him. Even though Beccaria did not hold
an atheist view, he thought of God’s punishment
as acting independently from the punishment by
the state. Such a secularist view of punishment re-
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mains a deeply rooted convention in contemporary
criminology and the theory of criminal law.

However, there is also something that makes
his theory hardly acceptable nowadays. Judges must
not have opinions which Beccaria thought to be
equal to caprices [ibid., p. 243]. They are given the
tasks which would make them similar to computer
machines that operate on the premises provided
by the legislator, and they are devoid of any sense
of personal responsibility for a fair adjustment of
general legal provisions to particular life-situations
[2]. Quite contrary to the vision of Beccaria, the sub-
stance of contemporary law relating to criminal jus-
tice contains necessarily general provisions which
require creative judicial interpretation. This is par-
ticularly seen in the rules concerning due process in
criminal courts. For example, the European Conven-
tion on Human Rights, Article 6.1 states that

“In the determination of his civil rights and
obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing
within a reasonable time by an independent and
impartial tribunal established by law. Judgment
shall be pronounced publicly but the press and
public may be excluded from all or part of the trial
in the interests of morals, public order or national
security in a democratic society, where the inter-
ests of juveniles or the protection of the private
life of the parties so require, or to the extent strict-
ly necessary in the opinion of the court in special
circumstances where publicity would prejudice
the interests of justice.”?

It is clear that no legislation can give every
detail of what would constitute fair, reasonable,
strictly necessary, independent, impartial, interests
of morals, public order, national security, demo-
cratic, etc. Above all, the fundamental cornerstone
of contemporary criminal process is proving the
guilt of offenders. Guilt is established by looking
at the intention of the offender. Beccaria wrote
in this respect: “They were in error who believed
the true measure of crimes to be the intention of
those who commit them” [1, p. 245]. His position
was based on the view that assessing guilt brings
along a certain degree of subjectivism in the justice
system which he tried to combat by all means. Pay-
ing attention to individual irrational revelations of
the human heart threatened Beccaria’s ideal of law
as based on general clear and reasonable grounds
[ibid., p. 246]. It appears that Beccaria attempted

! European Convention on Human Rights. 1950.
URL: https://www.echr.coe.int/Documents/Convention_
ENG.pdf.
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to replace guilt and its proof by a purely behavior-
istic standard which takes into consideration only
the external facts of compliance, regardless inner
motives of the offender.

There are, however, certain principles in the
thought of Beccaria which are important for crimi-
nal justice today. First, Beccaria believed that there
must be proportionality of punishment. Punish-
ments are obstacles, discouraging a member of the
society from violating social rules. The more impor-
tant rules are, the more severe penalties must be.
Punishments must be aimed at public good. Bec-
caria held the view that the task of punishment is
preventing further offending rather than a simple
retribution for one’s misdeeds [1, p. 243]. Sec-
ond, Beccaria well understood that punishments
in themselves cannot do away with the causes of
crime. He was opposed to the idea of criminal law
as the remedy against all deviant behaviour. “To
prohibit a multitude of trivial acts is not to prevent
the crimes which they may occasion, but to create
new ones” [ibid., p. 247]. He saw such causes lying
in man’s sensibility. Beccaria’s view is that it is bet-
ter to prevent crimes than to punish them.

Further, Beccaria acknowledged that public
morality exercises a strong influence on the system
of criminal justice. He also acknowledged that a
moral sense has a passionate nature [ibid., p. 247].
This sense often contains errors, and morality often
fails. The state of morality depends on freedom.
Slaves are characterized by cruelty, drunkenness
and debauchery [ibid., p. 248]. They need cruel
laws to keep them under control. Indeed, rebelling
against law and order is natural for them. On the
contrary, a free man according to Beccaria is a man
directed by his sense of responsibility and reason,
rather than by the fear of punishment or the fear
of those in the authority. Beccaria eagerly desired
all men to be free, and he felt that in his age, there
were only few who could be considered as such.
However, he was optimistic. A former slave can
become a free man. Freedom is achieved through
perfection in knowledge and study.

An ideal of a free man for Beccaria is identi-
cal to the ancient Greek thought: it is embodied in
the figure of a philosopher. Beccaria wanted such
people to be the guardians of law. Philosophers are
not perceived as separate individuals. Rather, they
compose a family of brothers [ibid., p. 250]. Becca-
ria hoped to increase the number of philosophers
in the country by rewarding virtue and improving
education. That in itself is the best policy to pre-
vent crime. Dealing with corruption in the justice

system is best done by changing the morals of peo-
ple rather than by inventing superficial institutional
safeguards.

The Ideas of Jeremy Bentham

The apparent shortcomings of Beccaria’s the-
ory were addressed in the works of Bentham who
was a younger contemporary to Beccaria. Both held
the view that the main task of the penal system is
to control social behaviour and to prevent further
offending by deterring the potential offenders.
However, he differed significantly from his prede-
cessor, particularly in relation to the importance
of determining criminal intent. The philosophical
underpinnings of his criminological thought were
also better and more consistently presented. These
underpinnings constitute a utilitarian approach
to punishment. That means that punishment is
seen from the perspective of pain and pleasure.
The main task of the criminal justice system is to
increase the amount of pleasure and reduce the
amount of pain among the members of the soci-
ety. Everything what brings pleasure is considered
as good, and what brings pain is correspondingly
seen as evil. This basic principle of utility must not
be interpreted as advocating selfish immoral plea-
sures. The pleasures which are followed by pains
to oneself or others must be avoided. For example,
Bentham would not approve of committing adul-
tery on the ground that it causes suffering of the
spouse and the children, and collapse of happi-
ness in family. His view was further developed by
J.S. Mill, who would argue that in displaying marital
faithfulness there is much more pleasure than in
committing adultery [3, p. 10-11].

Punishment for Bentham was a necessary evil.
The evil of punishment consists first of all in suffer-
ing imposed on the offender. It is also experienced
as evil by all those who are deterred by the exis-
tence of the penalty. Punishments can also bring
about the pain of sympathy experienced by the
persons connected to the offender [4, p. 255]. Tak-
ing into account its own evil, punishment must not
be imposed in the cases where it does not alleviate
a greater evil [ibid., p. 252]. Punishment must bring
a certain positive effect which justifies the pain and
deprivation brought along.

Bentham singled out four grounds on which
punishment was judged as unjustifiable. The first
is absence of any mischief. Punishment in this case
would be groundless. Bentham also held that if a
mischief is done with the consent of the victim,
“provided it be free, and fairly obtained,” there
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must be no punishment as well [4, p. 252]. Anoth-
er example of groundless punishment is when the
mischief was overweighed by a benefit brought by
the same act, for example to prevent instant calam-
ity. Bentham thought that punishment would be
groundless when there is a certainty of an adequate
compensation for the damage. The second ground
is the case in which punishment would be ineffica-
cious. This is the case when the penal provision is
not established until after the act is accomplished,
or the provision is not conveyed to the notice of the
person, or where the penal provision could produce
no effect on the offender, “with respect to the pre-
venting him from engaging in any act of the sort in
question” [ibid., p. 253]. The examples of the lat-
ter case would be crimes committed by infants, or
insane people, or intoxicated people. Punishment
would be inefficacious in penalising unintentional
acts, unconscious acts, or made by unforeseen
mistake [ibid., p. 254]. The same applies to acts in
which an offender was under duress making the act
involuntary, for example when threatened, or be-
ing in a physical danger, or under any physical com-
pulsion or restraint. The third ground is the case
where punishment is unprofitable. It is rendered
unprofitable particularly when the evil of the pun-
ishment will turn out to be greater than that of of-
fence. For example, a great multitude of those who
commit the same offence can render punishment
unjustified from the principle of utility. Or a person
to be punished possesses extraordinary value for
the society, and the punishment would deprive the
society of the benefit of his services. This calls for
an individual approach to every offence and the of-
fender: “The cases, therefore, where punishment is
unprofitable on this ground, can by no other means
be discovered, than by an examination of each par-
ticular offence” [ibid., p. 255]. In this aspect, Ben-
tham differs from Beccaria dramatically. Bentham
believed that the measure of punishment must vary
from case to case, and that an occasional incident
can make the application of a criminal law provi-
sion to a case, otherwise identical to other cases,
unprofitable. A judge has to take into consideration
all possible factors which can render punishment
unprofitable, including the displeasure of people,
if the penalty required by law has to be imposed,
or the displeasure of foreign powers [ibid., p. 256].
The fourth ground is the case where punishment
is needless, particularly when mischief can be pre-
vented by instruction or education. This applies
largely to minor offences against public administra-
tion, religion or morals.

ISSN 2500-4255

According to Bentham’s principle of utility, an
offender, who experienced the pain of remorse,
must be treated differently from the unrepentant
offender. Apart from this largely penological appli-
cation of his theory, one can draw other important
criminological implications. First, unlike Beccaria,
Bentham believed that it is possible to pass an ade-
guate judgement concerning the offender’s inten-
tions. If a judge can find out whether an offender
has decided freely to commit an offence, then it
would be not impossible to find out whether the
offender would make a free decision not to com-
mit the crime again. Second, it appears that in im-
posing punishment, the judge must have empathy
or at least sympathy for those who are punished
and for the public concerned. Without such empa-
thy or sympathy, it would be impossible to weigh
the involved pains and benefits. Finally, Bentham
believed in the power of education to form right
conscience in order to prevent offending.

Rational Choice

In contemporary criminology, the tradition of
Beccaria and Bentham is perhaps best reflected in
the rational choice theory of crime. Gary Becker [5]
is a leading representative of the theory. It is par-
ticularly popular among economists who attempt
to bring the concept of rational choice in order to
explain the phenomena of crime. Similarly to eco-
nomic behaviour, criminal behaviour is evaluated
and explained within the concepts of benefits and
costs. Since the theory of rational choice claims to
explain general criminal behaviour, and not only
economic crimes, the meaning of benefits and
costs has been significantly expended far beyond
their purely economic meanings by including moral
considerations among others. The theory of ratio-
nal choice is concerned not so much with the needs
of an offender, who seeks his satisfaction in a crimi-
nal way, as with his choice. Crime is the result of
a personal decision. It may not necessarily be a
well calculated decision. It is argued that even in
a rather spontaneous decision, the offender is still
faced with certain costs to reach the desirable goal.
The risk of being caught or foreseen shame when
being discovered are examples of costs which al-
most every offender (at least intuitively) takes into
account. A person attempting crime also has to
face emotional costs of his act.

This particular interest in an offender’s expec-
tations in relation to the risks of being caught, and
the desire to avoid shame, can logically lead to ex-
ploring a whole variety of the beliefs of an offender
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which facilitate or make it difficult to proceed with
the crime. Criminals are not calculating machines
which make their decisions on the basis of neutral
data. There are certain beliefs which can play a vi-
tal role in deciding to commit a crime. For exam-
ple, a person who believes that after death, he will
face the judgement seat of God with the prospect
of eternal retribution in the fire of hell may decide
very differently from a person without such beliefs,
particularly when the risk of being caught is mini-
mal. Dostoyevsky [6] expressed this idea well in the
famous words: “If God does not exist, everything is
permitted.” Even though the concept of God can
hardly be found on the pages of rational choice
theorists, there were some attempts to draw on
moral theory to connect the rational theory of
crime with ethics. For example, Becker [7] insisted
that people are not criminals because their motiva-
tion is basically different from other (law-abiding)
people. Their difference lies in different evalua-
tions of costs and benefits.

The problem with the rational choice theories
is that they cannot give a satisfactory account of
irrational desisting from crime. In Dostoevsky’s
novel Crime and Punishment [8], the main charac-
ter, Raskolnikov, made a well calculated rational
choice to rob and murder an evil rich old woman
in order to use her wealth to do much good for the
society. He successfully committed the crime. This
part fits well into the rational theory, but the se-
cond part does not. Not being able to bear irratio-
nal pangs of conscience, Raskolnikov performed a
public ritual of penance (which was misunderstood
and quite rationally explained by the public as be-
ing performed in a drunken state of mind). After
that, he confessed his crime to the police, was pun-
ished with a rather lenient term of forced labour in
a prison camp, and only then, already in the prison,
was quite irrationally inspired by the power of the
love of a former prostitute to start a new life.

The Routine Activity Theory

The routine activity theory may provide a bet-
ter alternative to the rational choice theories to
describe the irrational forces influencing the deci-
sion whether to commit crime or not. It bears some
common features with the ideas of Bentham. The
first common feature is advocating a situational ap-
proach to crime. Emphasis is laid on the interac-
tions between the offence and the offender. Ano-
ther common feature is a very pragmatic approach
to the criminal justice system. Strong emphasis is
made on prevention of crime rather then specu-

lating on its causes. Clarke [9], for example, was
very much dissatisfied with later criminology which
was largely concerned with the issue of how some
people are born with, or come to acquire a criminal
disposition. According to him, little attention was
paid to the phenomenological differences between
crimes of different kinds. Instead, many criminolo-
gists attempted to make broad generalizations. He
distanced himself from what he called dispositional
criminology (interested most with criminal dispo-
sitions of offenders) which offered ill-performing
preventive policies aiming at the change of psycho-
logical or social conditions. Instead, Clarke argued
for situational criminology wherein crime is under-
stood “as being the outcome of immediate choices
and decisions made by the offender” [ibid., p. 278].

Unlike the theory of rational choice, Clarke
maintained that choice in his theory does not mean
that people are fully aware of all the reasons for
their behaviour. When considering how people
make choices to commit crimes, one has to look
at their motives, mood, individual moral judge-
ments concerning the act in question, the extent
of criminal knowledge and individual perception
of criminal opportunities, individual assessment
of the risks of being caught, and finally such habits
like drinking [ibid., p. 278-279]. These are the com-
ponents of a subjective mental state and thought
process which play an important part in the individ-
ual decision to commit a crime. These components
are “influenced by immediate situational variables
and by highly specific features of the individual’s
history and present life circumstances in ways that
are so varied and countervailing as to render un-
productive the notion of a generalized behavioural
disposition to offend” [ibid., p. 279].

Even though Clarke tried to avoid making gen-
eralizations, criminal behaviour, according to him,
can be broadly analyzed within the general con-
cepts of the stability of individual environment and
past experiences. It appears that he believed that
both can be adequately measured and empirically
studied. In this respect, his position stands closer
to behaviourist psychologists who would surely
agree with his saying that “people acquire a rep-
ertoire of different responses to meet particular
situations; and if the circumstances are right, they
are likely to repeat those responses that have pre-
viously been rewarding” [ibid.]. Unlike behaviour-
ist psychologists, Clarke paid more attention to
the circumstances than to responses. He empha-
sized the importance of measures which reduce
the physical opportunities for offending, or which
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increase the chances of an offender being caught.
A stronger emphasis on reducing physical opportu-
nities of crime is found in the work of Cohen and
Felson [10]. Being a potential offender was consid-
ered by them as one of the three factors necessary
for committing crime along with the presence of a
suitable target and absence of capable guardians.
These authors did not emphasize the character-
istics of offenders, but the circumstances which
decrease or increase the opportunity for crime.
However, the remedies suggested by the situation-
alist criminologists can hardly be characterized as
situational: more locks, more guards, more dogs —
rather universal solutions to prevent crime!

The preoccupation with reducing physical op-
portunities to commit crime is very well expressed
in Newman’s theory of “defensible space” [11],
although Newman himself did believed that crime
problems will be answered through such measures
as increased police force. According to him, there is
a need to address the breakdown of traditional so-
cial mechanisms, a breakdown which is particularly
evident in big cities. In those cities, communities
are unable to come together in joint action to en-
force their moral codes. Many people retreat into
indifference when facing crimes committed against
others [ibid., p. 304]. Newman suggested that
there is an acute need to reconstruct the sense of
community in the residential environments in or-
der to inhibit crime. The architectural design must
be such that it creates the physical expression of a
society that defends itself [ibid., p. 302—-303]. The
major role in preventing crime must be given to the
communities. The same idea was also expressed
(but not as clearly articulated) by Clarke [9]. Peo-
ple must take an active part in policing. Newman
argued that the dominant architectural design of
modern cities prevents such an active role.

An overall solution to crime, however, lies not
in new architecture but in classical ideas of public re-
sponsibility. The problem, according to Newman, is
publicindifference to crime. The architectural design
can facilitate a rebirth of public responsibility by giv-
ing city dwellers an opportunity to exercise control
and surveillance. This naturally draws attention to
the moral values of each member of the community.
One of the vital moral values is the sense of prop-
erty [12—14]. Newman insisted on the importance of
extending proprietary attitudes beyond one’s apart-
ment doors [11, p. 306]. Another vital element is a
neighbourly relationship [ibid., p. 313]. Caring for
one’s neighbour is a moral requirement, and if fol-
lowed, is a powerful tool in preventing crime.

ISSN 2500-4255

The Value of Morality
and the Theory of Criminal Law

One common thread which unites the classical
theory of criminology with the rational choice and
routine activities theories of the twentieth century
is the realization of the value of morality. The con-
temporary criminologists, however, differ from the
classical criminology in one important aspect. The
contemporary criminology, even though accepting
the importance of morality in preventing crimes,
does not believe in the existence of a moral truth
[14, p. 5]. Morality is relative [15, p. 4]. Classical
criminology, in contrast, is based on the belief that
there is moral truth which must be taken into ac-
count in criminal law. In fact, there are some prop-
ositions of the classical criminology about moral
truth which is accepted by the doctrine of criminal
law, but which is not accepted by many crimino-
logical theories of our time. One such a proposition
is the idea of personal responsibility of an offender
for the act of crime he committed. Both classical
criminology and criminal law are based on the mor-
al belief in free will [16, p. 14]. The principles of
legality and proportionality in impositions of penal-
ties are also expressions of certain absolute moral
values [17]. Indeed, these principles are included
in the contemporary criminal law thanks to the
classical criminologists, such as Beccaria, Bentham,
and Howard. There are many other moral ideas of
classical criminologists that play a significant role in
decision making in criminal courts today. These are
some of them: criminal penalties must be based on
evaluation of their usefulness. Prevention of fur-
ther offending must be one of the most important
considerations in sentencing. Judges and enforce-
ment officers must act strictly according to clearly
defined legal provisions. Criminal law itself is con-
sidered as an institution which must address harms
to the society caused by crime. Thus, classical crim-
inology continues to appeal to the traditional im-
age of criminal law shared by many judges and jury.

The denial of the concept of free will by many
modern criminologists may have a paralyzing im-
pact on the work of criminal law. The escape from
personal responsibility can be seen in the academic
view that the concept of free will has to be reconsid-
ered in the light of evidence provided by criminolo-
gists. Among legal theorists, Franz von Listz [18] was
one who held such beliefs. Free will was not denied.
Yet it was maintained that crime has to be seen as
a result of a variety of factors. Classical criminology
as developed by Bentham by no means denies the
importance of a differentiated approach to offend-
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ers by taking into account their particularities when
determining a measure of punishment for them.
However, a differentiated approach of Bentham is
emphasizing the moral state of the offenders as the
most important consideration in imposing a penalty
[19, p. 590; 20, p. 226]. At one place when describ-
ing the principles of penal law, he wrote that punish-
ment “ought to vary according to the nature of the
offence, the degree of obstinacy evinced by the of-
fender, and the symptoms of repentance which he
exhibits” [21, p. 426]. It is the task of a judge to exam-
ine the truthfulness of repentance which Bentham
defined as aversion to previous habits [ibid., p. 435].
The prison reform movement associated with the
name of John Howard also acknowledged the impor-
tance of repentance in reforming previous offenders
by means of prisons [22, p. 43]. In other words, the
classical criminology emphasizes the importance of
certain moral principles as well as the moral state of
offenders as essential in the work of criminal justice.

Conclusion
Almost all representatives of the classical
school of criminology acknowledged the impor-
tance of morality in preventing further offend-
ing. Exaltation of virtue and the hope that through
moral education many social evils like crime can be
treated, are distinct features of classical criminol-

ogy as a whole. This school believed in the abso-
lute standards of morality which were thought to
be contained in reason. Reason itself took the key
position in the criticism of contemporary criminal
law norms and practices which were perceived to
be unreasonable. The unreasonableness of criminal
law was seen, for example, in the criminalization of
many acts which did not pose a serious threat to the
society. In this respect, the contemporary theory of
criminal law does not share the moral enthusiasm
and optimism of classical criminology. The modern
Western legal culture is characterized by moral rela-
tivism and pluralism. Neither Beccaria nor Bentham
were themselves moral relativists or pluralists. Also
the principles of criminal justice, which were ac-
tively promoted by them, and which have become
the basics of the modern criminal law, are not the
products of moral relativism and pluralism. They
have their own moral underpinnings without which
any talk about legality, proportionality, reasonable-
ness and fairness become empty concepts covering
the hypocrisy of those who run the criminal justice
process without perceiving its moral nature. In this
respect, turning back to classical criminology and at-
tempting a further development of moral categories
can assist criminal law theory in cleansing itself from
the rust of moral relativism, and in invigorating its
pursuit towards a more just system of criminal law.
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